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J U D G M E N T 

 

1. The genesis of the prosecution case, in a narrow compass, lies in the FIR dated 10.7.2017 

lodged by the informant Ram Charan Gour with the Officer-In-Charge of Dimakuchi PS  stating, 

inter-alia, that on the same day in the wee hours of the morning at about 2.30 AM his son 

Dhaniram Gour inflicted dao blow on the neck of his wife Champawati Gour while she was sleeping 

with the accused causing her death instantaneously. It is also stated therein that his son Dhaniram 

Gour was suffering from mental disorder since before the incident. 

 

2. Basing on the FIR the Officer-In-Charge, Dimakuchi P.S. registered a case being Dimakuchi 

PS case No.60/2017 U/S 302 IPC and he himself had undertaken the investigation of the case. 

During the course of investigation the investigating officer visited the place of occurrence, recorded 

the statements of available witnesses U/S 161 Cr.P.C., prepared a site plane of the place of 

occurrence, seized one dao by which the accused inflicted cut injury on the neck of the deceased, 

arrested the accused who surrendered before the Dimakuchi police station. The accused was sent 



for recording his confessional statement and his confessional statement U/S 164 Cr.P.C. got 

recorded before the magistrate, held inquest on the dead body and, thereafter, the dead body was 

sent for post-mortem examination and collected the post-mortem report. On conclusion of the 

investigation, the investigating officer laid a report U/S 173 Cr.P.C. for the offence U/S 302 IPC 

appeared to have been committed by the accused Dhaniram Gour to face trial. The charge-sheet on 

being laid before the learned Chief Judicial Magistrate, Udalguri cognizance of offence was taken 

thereof and ensured the attendance of accused in compliance to the process of the court. The 

offence U/S 302 IPC  being exclusively triable by the court of Sessions commitment of the case was 

followed vide order of the learned Chief Judicial Magistrate, Udalguri dated 1.9.2017 after due 

compliance of the requirement of Section 207 Cr.P.C. 

 

3. On commitment of the case alongwith all relevant papers U/S 173 Cr.P.C. my learned 

predecessor in office on assessment of entire materials on record having found a prima-facie case 

material and sufficient ground for presuming that the accused Dhaniram Gour committed the 

offence U/S 302 IPC framed formal charge under the said Section of law. The accused abjured his 

guilt and claimed to be tried. 

 

4. In the perspective of the above facts and circumstances, the points for determination in this 

case are set up and framed as:  

 (i) Whether the death caused to the deceased was homicidal in nature? 

 (ii) Whether the accused committed the murder with intention to cause  death of the 

deceased? 

 

5. In order to buttress the prosecution case, the prosecution has examined as many as nine 

witnesses including the informant, M.O., I.O. as well as the Judicial Magistrate who recorded the 

confessional statement of the accused. That besides, the prosecution also relied on some 

documentary evidence marked as exhibits. 

 

6.  On conclusion of the recording of the prosecution evidence the accused was examined U/S 

313 Cr.P.C. He has taken the plea of false implication. He has also retracted his confession made 

before the magistrate. However, he has admitted that after the incident he surrendered before the 

police. The accused, however, led no evidence in support of his defence.  

 

7.  I have heard argument canvassed by the learned counsel of both the sides and also 

carefully gone through the evidence on record in order to arrive  at my findings. 

 

DISCUSSION, DECISION AND REASONS THEREFOR  : 



 

8.   PW1, Ram Charan Gour is the first informant of the case who set the criminal law in motion 

by lodging the FIR of the case. He has deposed to the effect that accused is his son and deceased 

was his daughter-in-law. At the time of occurrence he was sleeping in his house and his residence is 

separate from the house of his son but in the same compound. In the next day morning, the 

daughter of accused Babita Gour went to her mother’s room to awake her. But her finger entered 

into the wound of her mother. His grand daughter raised hue and cry. He saw the dead body of his 

daughter-in-law which was lying inside the house in a bed but he did not meet his son who came to 

police station and surrendered. Police came and brought the dead body for post-mortem. On the 

fact he lodged the FIR marked as Ext.1 and Ext.1(1) is his signature. He has proved and marked 

the seizure list of the dao as Ext.2 wherein Ext.2(1) is his signature. He has also identified the 

seized dao brought before him as Mat. Ext.1. He has also proved the photocopy of inquest report 

marked as Ext.3 and  Ext.3(1) is his signature. 

 

9. In cross-examination he has stated that the occurrence took place on 10.7.17. He did not 

see the incident.  The FIR was written by one Pankaj as per his version. It is wreitten in the ejahar 

that since long his son was suffering from mental illness. He went to bed at 8/9 PM on the day of 

incident. Accused did not confess before him but he heard from other person regarding confession. 

He denied the defence suggestion that his son did not kill his wife and that on the relevant night his 

son was not present. The accused has two daughters and one son who are residing with them.  

 

10. PW2, Mrs. Fulmati Gour  who is the mother of the accused. According to her evidence 

deceased Champawati Gour was her daughter-in-law. At the time of occurrence she was sleeping. 

In the morning her grand-daughter informed her that her mother did not arise from sleep. She 

went to the house of her son and saw her daughter-in-law lying on bed. Later on, she knew that 

her daughter-in-law had expired.  

 

11. In cross-examination, she has stated that she does not know how her daughter-in-law had 

died.  

 

12. PW3, Debajit Das is also not a witness of the occurrence. He has stated in his evidence that 

he knows the accused and the deceased, who was the wife of the accused. While he was in his 

house the daughter of accused came and informed him that her mother was lying dead. When he 

went to the house of accused in the meantime police came. He saw injury on the neck of the 

deceased. The accused surrendered before the police.  

 



13. In cross-examination, he has revealed that he does not know how deceased had died and 

who killed her.  

 

14. PW4, Basanta Nirala is also not an eye witness to the occurrence. According to his evidence 

the occurrence took place before one year ago. At the time of occurrence it was heavily raining and 

he was at his house. In the morning the daughter of accused came and informed him that her 

mother was lying dead. When she went to the house of the accused police also came. He saw the 

dead body of the wife of the accused. The daughter of the accused told him that her mother had 

died and her father was absent.  

 

15. In cross-examination, he has stated that he does not know how the deceased had died.  

 

16. PW5, Dr. Arup Kumar Kalita is the Medical and Health Officer, who conducted autopsy on 

the dead body of Shampawati Gour on 10.7.2017 while he was working as M & HO, Udalguri Civil 

Hospital in connection with Dimakuchi PS case No.60/17 U/S 302 IPC. On examination, he found 

the following:- 

EXTRANAL APPEARANCE:-   

An average built female body wearing Sari and red blouse.  

A deep cut injury just below the chin in left side 10 Cm X 2 cm X 2 cm. 

A deep cut injury on the neck left side 12cm X 3 cm X 3 cm.  

Laryax cut.  

CRANIUM AND SPINAL CANAL:-   

All  organs  are intact.  

THORAX:-  

Walls ribs and cartilages-  intact. 

Pleurae- intact, Laryax- Laryax cut and full of clots,  trachea- intact, congested, lungs- intact, 

Vessels- intact. Heart- intact. 

ABDOMEN:- 

Walls, Peritoneum- intact, Mouth, pharynx, oesophagus, Small intestine and its contents, Large 

intestine and its contents- all are intact. 

INJURY:- 

Two cut injury on the neck.  

More details description:-   

A cut injury of 10 Cm X 2 cm X 2 cm just below middle of mandible in the left side. 

A cut injury of 12cm X 3 cm X 3 cm at the neck just over clavicle in the left side. 

Laryax cut . 

Fracture C4 vertebrae seen.   



The doctor opined that death was due to hypovolemic shock which is homicidal injury. Time since 

death approximate is 12-18 hours. Ext.4 is his post-mortem report and Ext.4(1) is his signature.  

17. PW6, Miss Babita Gour is the daughter of the deceased. She has testified that informant is 

her grand father and the accused is her father. The deceased Champawati Gour was her mother. 

The occurrence took place on 10.7.17 at about 6 AM. At the material point of time when she went 

to her mother’s room where she was sleeping with her father. She found her father was not in the 

bed at that time. She tried to awake her mother but she did not respond. She also noticed cut mark 

injury on her mother’s neck. Then she informed her grand father. Her grand father also called her 

mother but she did not respond. Then she realised that her mother died as a result of injury on her 

neck. They informed their neighbours about the incident. They also came. Later, she also came to 

know that her father who was sleeping with her mother in the previous night went to the police 

station. In this regard her grand father lodged an FIR with the police. Police came to their house 

and also seized one dao in her presence and the dead body of her mother was taken to the police 

station. She has proved and marked the seizure list vide Ext.2 wherein Ext.2(1) is her signature. 

 

18. In cross-examination, she has maintained that she slept with her grand mother in a separate 

room in the same house where her father and mother used to sleep. On the previous night of the 

incident all of them including her father and mother were watching TV serial in her grand father’s 

room. In the meantime, she had fallen asleep in her grand father’s room. So she did not know as to 

when her father and mother went out from her grand father’s room for sleeping. When in the next 

morning she went to wake up her mother Sun had already arisen. She does not know as to how her 

mother sustained injury on her neck as a result of which she died.   

 

19. PW7 is Sarat Das. He has deposed that the accused is his co-villager and the deceased was 

the wife of the accused. On the day of occurrence in the morning he was preparing to go for his 

work. While he was coming out from his home for his work he heard from local boys  that the wife 

of the accused had been killed. In the meantime the Officer-In-Charge of Dimakuchi PS also 

accosted him and asked him to lead him to the house of the accused by holding an umbrella as it 

was raining at that time. Accordingly, he proceeded to the house of the accused alongwith the 

Officer-In-Charge of Dimakuchi PS and, thereafter, returned back to his work. Later, he came to 

know that accused after killing his wife surrendered before the police.    

 

20. In cross-examination, he has stated that he neither witnessed the incident nor did he know 

as to how the incident had taken place. However, he came to know from his neighbour that 

accused killed his wife and later surrendered before police. When he went to the house of the 

accused alongwith the O/C, Dimakuchi PS he did not see any other person except the police 

personnel. He also did not see the dead body of the deceased.  



 

21. PW8, Dilip Mili is the investigating officer of the case. His evidence demonstrates that on 

10.07.17 he was posted as officer in charge of Dimakuchi PS. On that day at 3.30 AM accused came 

to the Dimakuchi PS for surrender and informed him that he killed his own wife Champabati Gour 

by inflicting ‘Dao’ blows on her neck while she was sleeping with him. On getting the information he 

arrested the accused and proceeded to the place of occurrence by recording GD entry No. 185 

dated 10.07.17. They found the dead body of the deceased in the housed of the accused in the bed 

in pool of blood with deep cut mark on her neck. As it became completely dark due to night at that 

moment so keeping the dead body under the charge of UBC Chandan Debnath at the place of 

occurrence he returned to the Dimakuchi PS. In the meantime on the same day at 8.30 AM the 

father of the deceased Ramcharan Gour lodged an FIR before the Dimakuchi PS. On receipt of the 

FIR he registered a case vide Dimakuchi case No. 60/2017 U/S 302 IPC and took up the 

investigation of the case by himself as he had already taken up the preliminary investigation of the 

case on the basis of GD entry recorded by him. On the same day he again came to the place of 

occurrence and conducted inquest on the dead body of the deceased and sent the dead body for 

post-mortem examination and collected the post mortem report. I recorded the statement of the 

available witnesses at the place of occurrence U/S 161 CrPC, prepared the site plane of the place of 

occurrence. He seized the ‘Dao’ in presence of witnesses by which the accused inflicted cut injuries 

on the neck of the deceased which resulted her death. He also sent the accused for recording his 

confessional statement before the Magistrate and collected the confessional statement of the 

accused. He also submitted the extract copy of the GD entry. He has proved and marked the 

seizure list as Ext. 2 wherein Ext. 2(3) is his signature. Ext 5 is the sketch map. Ext. 5(1) is his 

signature. On conclusion of the investigation having found a prima-facie case he laid the charge-

sheet against the accused Dhaniram Gour U/S 302 IPC. Ext 6 is the extract copy of the GD entry 

Ext. 6(1) is his signature. Ext. 7 is the charge sheet. Ext. 7(1) is his signature. 

 

22. In cross-examination he has revealed that he did not send the seized weapon for FSL 

examination. Before recording the confessional statement the accused was on police custody at the 

police station. He met the informant and other local people when he proceeded the place of 

occurrence for investigation of the case. When accused surrendered before the Police station he 

was in proper dress. He has denied the defence suggestion that accused did not surrender before 

the police station and narrated about the incident causing death of his wife by inflicting ‘Dao’ blows. 

He has also denied the defence suggestion that accused has not committed murder of his wife at 

the time of commission of offence and the accused was mentally unsound at the time of 

commission of offence. 

 



23. PW9, Smti. Gitali Rabha, who is presently working as Secretary Assam State Legal Services 

Authority, kamrup, Guwahati, recorded the confessional statement of the accused. In her deposition 

she has averred that on 10.7.2017, she was working as Chief Judicial Magistrate, Udalguri. On that 

day one accused Dhaniram Gour was produced before her for recording his confessional statement 

by the Investigating Officer, Dilip Mili in connection with Dimakuchi PS case No. 60/17 U/S 302 IPC. 

On being produced she sent the accused for reflection till 11.7.2017. Again on 11.7.17 at about 4 

PM investigating officer produced the accused for recording his confessional statement.  On being 

produced, she complied with the procedure U/S 164 Cr.P.C. and Section 281 Cr.P.C. and explained 

to the accused that he is not bound to make confession and that if he does so it may be used as 

evidence against him. Then the accused replied that he was willing to give his confessional 

statement voluntarily. Being satisfied that the accused is in a fit state of mind and prepared to make 

his confessional statement voluntarily, she recorded the confessional statement of the accused as 

per procedure of law and kept with the case record. After recording the confessional statement she 

had given a certificate that confessional statement of the accused made before her was voluntary 

and true and the same was read over and explained to the accused and admitted by him to be 

correct and, accordingly, the accused put his signatures in the confessional statement. She has 

proved and marked the confessional statement as Ext.10. Ext.10 (7) and 10(8) are her signatures. 

Ext.10(1) to Ext.10(6) are the signatures of the accused person put before her. Ext.8 is the order 

dated 10.7.2017 and Ext.8 (1) is her signature. Ext.9 is the order dated 11.7.17 and Ext.11(1) is her 

signature.  

 

24. In cross-examination by defence, she has disclosed that confessional statement of the 

accused was recorded on 11.7.2017. She has denied the defence suggestion that the date of 

recording of confessional statement was on 11.7.17 and not 14.7.2017. She has denied the next 

suggestion that the accused had not made his confessional statement before her.  

 

25.  In the backdrop of the above discussed salient features of the prosecution evidence on 

record and before we proceed to scan the evidence in its proper perspective, it would be expedient 

to place it on record at this stage that in arriving at the conclusion about the guilt of the accused 

persons charged with the commission of murder, the court has to judge the evidence by yardstick 

of probabilities, of its intrinsic worth and the animus of witnesses. Every case in the final analysis 

would have to depend upon its own facts and circumstances. Although the benefit of every 

reasonable doubt should be given to the accused, the court should not at the same time reject the 

evidence which is ex-facie trustworthy on grounds which are fanciful or in the nature of conjecture 

though prove on reasonable doubt does not mean proved beyond shadow of doubt. The law will fail 

to protect the community if it is admitted fanciful possibilities to deflect of justice. Proof as it to be 

attempted by proceeding oral and documentary evidence, material objects gathered at local 



inspection, marshalling probabilities high lighting surrounding circumstances and relying the 

admission and presumption.  

 

26.  In the perspective of the above preface, it is also appropriate to point at this stage the 

points of arguments canvassed by the learned Public Prosecutor for the State in support of the 

prosecution as well as the learned counsel for the defence.  

 

27 Mr. Arabinda Basumatary, the learned Public Prosecutor for the State during the course of 

hearing submitted that it is well proved by  the confessional statements made by the accused which 

can be the sole basis of conviction to establish the involvement of the accused to do away with the 

life of his wife Champawati Gour and, there are also more than other sufficient  incriminating 

evidence on record to bring home the guilt of the accused to the hilt.   

 

28.  Refuting the submission of the learned Public Prosecutor for the State Mr. Mahendra Prasad 

Rabha, the learned advocate appearing on behalf of the accused in course of his arguments for 

defence has submitted that the prosecution has not at all been able to prove the complicity of the 

accused in commission of homicidal death either by direct  or circumstantial evidence as the 

accused retracted  his confessional statement which was extracted by police out of threat and 

coercion and, therefore, the retracted confessional statement is not admissible  as voluntary and 

truthful one. Alternatively, he further submitted that the accused was mentally abnormal at the time 

of commission of the offence by reason of unsoundness of mind, was incapable of knowing the 

nature of the act or that he was doing what was whether wrong or contrary to law and he had also 

no motive to kill his own wife and, therefore, the accused ought to be bestowed with immunity 

provided U/S 84 of the Indian Penal Code.  

 

29. Before venturing into the appreciation of the submission of the learned counsel of both the 

parties if we take into consideration the medical testimony  of PW5, Dr. Arup Kr. Kalita at threshold 

in the light of the facts and circumstances of the case, it would appear from his medical testimony 

available on record coupled with the post-mortem report (Ext.4) that the deceased Champawati 

Gour sustained cut injury just below middle of mandible in the left side and another cut injury at the 

neck just over clavicle in the left side resulting cut of Larynx and thereby caused the death of the 

deceased due to hypovolemic shock which is homicidal injury and the time since death approximate 

is 12-18 hours. The death of the deceased as a result of cut injury on the neck including the Larynx 

is sufficient to cause the death of the deceased instantaneously has not been disputed by the 

defence. Hence, it can be rest assured that the death of the deceased is homicidal one.  

 



30. In the instant case, apparently there is no witness to the actual assault inflicted by the 

accused on the deceased though it has already been confirmed by the medical evidence of doctor 

(PW5) that deceased died due to cut injury on the neck which was sufficient to cause her death 

instantaneously.  

 

31. When in the instant case, apparently and admittedly, there is no eye witness to the offence 

of murder, it has been sought to be proved by the prosecution on the basis of the confessional 

statement of the accused which has been retracted by the accused only during his examination U/S 

313 Cr.P.C. alongwith a series of incriminating circumstances in order to decide by us whether 

retracted confessional statement of the accused could be acted on if it is substantially corroborated 

by independent incriminating circumstances to prove the guilt of the accused. 

 

32. It is germane to point out at this stage that there are catena of judgments of the Hon’ble 

Supreme Court where it has been held that conviction of a person can be recorded on the sole basis 

of confessional statement of the accused, provided it has not retracted promptly and that, such 

statement has been given voluntarily and it is inspired the confidence of the court.  

33. It is in this context, the observations of their Lordship of the Hon’ble Supreme Court made in 

the following cases would be sufficient to sense the values, impact and significance of confessional 

statement of an accused in a criminal trial.  

34. Dealing with retracted confession, a four-Judge Bench of the Hon’ble Apex Court speaking 

through Subba Rao, J, in Pyare Lal v. State of Assam (AIR 1957 SC 216), clarified the legal 

position thus: 

"A retracted confession may form the legal basis of a conviction if the court is satisfied that it 

was true and was voluntarily made. But it has been held that a court shall not base a conviction 

on such a confession without corroboration. It is not a rule of law, but is only rule of prudence. 

It cannot even be laid down as an inflexible rule of practice or prudence that under no 

circumstances such a conviction can be made without corroboration, for a court may, in a 

particular case, be convicted of the absolute truth of a confession and prepared to act upon it 

without corroboration; but it may be laid down as a general rule of practice that it is unsafe to 

rely upon a confession, much less on a retracted confession, unless the court is satisfied that the 

retracted confession is true and voluntarily made and has been corroborated in material 

particulars." 

35. As to the extent of corroboration required, it was observed in Subramania Gounden's 

case (1958 SCR 428) that each and every circumstance mentioned in the retracted confession 



regarding the complicity of the maker need not be separately and independently corroborated. The 

learned Judges observed : 

"it would be sufficient in our opinion that the general trend of the confession is substantiated by 

some evidence which would tally with what is contained in the confession". 

36. Then we have the case of Shankaria v. State of Rajasthan [1978 (3) SCC 435] 

decided by a three-Judge Bench of the Hon’ble Supreme Court. Sarkaria, J, noted the twin tests to 

be applied to evaluate a confession: (1) whether the confession was perfectly voluntary and (2) if 

so, whether it is true and trustworthy. The learned Judge pointed out that if the first test is not 

satisfied the question of applying the second test does not arise. Then the Court indicated one 

broad method by which a confession can be evaluated. It was said: "The Court should carefully 

examine the confession and compare it with the rest of the evidence, in the light of the 

surrounding circumstances and probabilities of the case. If on such examination and 

comparison, the confession appears to be a probable catalogue of events and naturally fits in 

with the rest of the evidence and the surrounding circumstances, it may be taken to have 

satisfied the second test." 

37. In the case of State of Rajasthan –vs- Raja Ram; reported in (2003) 8 SCC 180 , the 

Hon‟ble Supreme Court has highlighted the inherent strength and value of such a statement in the 

following words:-  

“……….The law is clear that a confession cannot be used against an accused person unless the 

Court is satisfied that it was voluntary and at that stage the question whether it is true or false 

does not arise. If the facts and circumstances surrounding the making of a confession appear to 

cast a doubt on the veracity or voluntariness of the confession, the Court may refuse to act upon 

the confession, even if it is admissible in evidence One important question, in regard to which 

the Court has to be satisfied with is, whether when the accused made confession, he was a free 

man or his movements were controlled by the police either by themselves or through some other 

agency employed by them for the purpose of securing such a confession. The question whether a 

confession is voluntary or not is always a question of fact. All the factors and all the 

circumstances of the case, including the important factors of the time given for reflection, scope 

of the accused getting a feeling of threat, inducement or promise, must be considered before 

deciding whether the Court is satisfied that its opinion the impression caused by the 

inducement, threat or promise, if any, has been fully removed. A free and voluntary confession is 

deserving of highest credit, because it is presumed to flow from the highest sense of guilt. [See 

R. v. Warwickshall: (1783) Lesch 263)]. It is not to be conceived that a man would be induced to 

make a free and voluntary confession of guilt, so contrary to the feelings and principles of 

human nature, if the facts confessed were not true. Deliberate and voluntary confessions of 

guilt, if clearly proved, are among the most effectual proofs in law.‖ (emphasis is ours)  

 

https://indiankanoon.org/doc/677948/


38.  In the case of State (NCT of Delhi) –Vs- Navjot Siddhu; reported (2005) 11 SCC 

600, the Apex Court reiterated the evidentiary value of confessional statements. The relevant 

observations of Their Lordships are as below:-  

“32. As to what should be the legal approach of the Court called upon to convict a person 

primarily in the light of the confession or a retracted confession has been succinctly summarized 

in Bharat vs. State of U.P. [1971 (3) SCC 950]. Hidayatullah, C.J., speaking for a three-Judge 

Bench observed thus:  

"Confessions can be acted upon if the court is satisfied that they are voluntary and that they are 

true. The voluntary nature of the confession depends upon whether there was any threat, 

inducement or promise and its truth is judged in the context of the entire prosecution case. The 

confession must fit into the proved facts and not run counter to them. When the voluntary 

character of the confession and its truth are accepted, it is safe to rely on it. Indeed a 

confession, if it is voluntary and true and not made under any inducement or threat or promise, 

is the most patent piece of evidence against the maker. Retracted confession, however, stands 

on a slightly different footing. As the Privy Council once stated, in India it is the rule to find a 

confession and to find it retracted later. A court may take into account the retracted confession, 

but it must look for the reasons for the making of the confession as well as for its retraction, and 

must weigh the two to determine whether the retraction affects the voluntary nature of the 

confession or not. If the court is satisfied that it was retracted because of an after-thought or 

advice, the retraction may not weigh with the court if the general facts proved in the case and 

the tenor of the confession as made and the circumstances of its making and withdrawal 

warrant its user. All the same, the courts do not act upon the retracted confession without 

finding assurance from some other sources as to the guilt of the accused. Therefore, it can be 

stated that a true confession made voluntarily may be acted upon with slight evidence to 

corroborate it, but a retracted confession requires the general assurance that the retraction was 

an after-thought and that the earlier statement was true………..” 

39. In Parmanand Pegu v. State of Assam [2004 (7) SCC 779] the Hon’ble Supreme Court 

while adverting to the expression "corroboration of material particulars" used in Pyare Lal 

Bhargava's case clarified the position thus: "By the use of the expression 'corroboration of 

material particulars', the Court has not laid down any proposition contrary to what has been 

clarified in Subramania Goundan case as regards the extent of corroboration required. The 

above expression does not imply that there should be meticulous examination of the entire 

material particulars. It is enough that there is broad corroboration in conformity with the 

general trend of the confession, as pointed out in Subramania Goundan case." 

40.  In the case of Bishnu Prasad Sinha –Vs- State of Assam, reported in 2008 2 GLT (SC 

1), wherein also, the Apex Court reiterated the legal position of confessional statements in the 

following language:  

“(31) A confessional statement, as is well known, is admissible in evidence. It is relevant fact. 

The court may rely thereupon if it is voluntarily given. It may also form the basis of the 
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conviction, wherefore the court may only have to satisfy itself in regard to voluntariness and 

truthfulness thereof and in given cases, some corroboration thereof. A confession which is not 

retracted even at a later stage of the trial and even accepted by the accused in his examination 

under Section 313 of the Code, in our considered opinion, can be fully relied upon.” 

 

41. In view of the importance and sanctity attached to the confessional statements of the 

accused, the requirements of law have been incorporated in Section 164 CrPC to put searching 

questions for recording confessional statements to ascertain that such statements are given 

voluntarily and not under threat or influence from any quarter. At the same time, there are plethora 

of judgments rendered by the various High Courts, imploring upon the courts to ascertain that the 

confessional statement is voluntary in real sense and that it contains a true and full account of the 

incident, before making it the sole basis for conviction. The safeguards and protection to be taken 

before recording confessional statements have been discussed in various judgments which are 

reproduced below :- 

 

42.  In Sarwan Singh Rattan Singh v. State of Punjab, 1957 SCR 953 the Hon’ble 

Supreme Court held thus: 

 

“There can be no doubt that, when an accused person is produced before the Magistrate by the 

investigating officer, it is of utmost importance that the mind of the accused person should be 

completely freed form any possible influence of the police and the effective way of securing such 

freedom from fear to the accused person is to send him to jail custody and give him adequate 

time to consider whether he should make a confession at all. It would naturally be difficult to lay 

down any hard and fast rule as to the time which should be allowed to an accused person in any 

given case. However, speaking generally, it would, we think, be reasonable to insist upon giving 

an accused person at least 24 hours to decide whether or not he should make a confession. 

Where there may be reason to suspect that the accused has been persuaded or coerced to make 

a confession, even longer period may have to be given to him before his statement is recorded.” 

 

43. In Babubhai Udesinh Parmar v. State of Gujarat, (2006) 12 SCC 268 it has been 

eloquently held in para 15 as reproduced herein below: 

“15. Section 164 [of the CrPC] provides for safeguards for an accused. The provisions contained 

therein are required to be strictly complied with. But, it does not envisage compliance with the 

statutory provisions in a routine or mechanical manner. 16. The court must give sufficient time 

to an accused to ponder over as to whether he would make confession or not.” 

 

44. Similarly in the State of Punjab v. Harjagdev Singh, (2009) 16 SCC 91 the Hon’ble 

Supreme Court has observed that: 



“It is hardly necessary to emphasise that the act of recording confessions under Section 164 of 

the Code is a very solemn act and in discharging his duties in the said section, the Magistrate is 

required to take care to see that the requirements of…. Section 164 of the Code are fully 

satisfied.” 

 

45. In the light of the principle said down by the Hon’ble Apex Court as regards recording of 

confessional statements the Judicial Magistrate in terms of Section 164 Cr.P.C. must be satisfied 

that the procedure required laid down in Sub-section (2) to (4) are complied with. These are 

salutary safeguards to ensure that the confession was made voluntarily by the accused after being 

apprised of the implications of being making such confession.  

 

46. We may now consider the manner in which the confessional statement made by the accused 

was recorded by PW9, Smti. Geetali Rabha, the then learned Chief Judicial Magistrate, Udalguri. 

She has testified to the effect  that on 10.7.2017 while she was working as Chief Judicial 

Magistrate, Udalguri the accused Dhaniram Gour was produced before her for recording his 

confessional statement by the Investigating Officer, Dilip Mili in connection with Dimakuchi PS case 

No. 60/17 U/S 302 IPC. On being produced she sent the accused for reflection till 11.7.2017. Again 

on 11.7.17 at about 4 PM investigating officer produced the accused for recording his confessional 

statement.  On being produced, she complied with the procedure U/S 164 Cr.P.C. and Section 281 

Cr.P.C. and explained to the accused that he is not bound to make confession and that if he does so 

it may be used as evidence against him. Then the accused replied that he was willing to give his 

confessional statement voluntarily and being satisfied that the accused is in a fit state of mind and 

prepared to make his confessional statement voluntarily, she recorded the confessional statement 

of the accused as per procedure of law and kept with the case record. After recording the 

confessional statement she had given a certificate that confessional statement of the accused made 

before her was voluntary and true and the same was read over and explained to the accused and 

admitted by him to be correct and, accordingly, the accused put his signature in the confessional 

statement. The confessional statement is brought on record by authenticating it as Ext.10 bearing 

signatures of both PW9 and the accused person.  

 

47. On the other hand, on perusal of the order of PW9, learned Chief Judicial Magistrate, 

Udalguri it appears that accused was arrested and produced before the court on 10.7.2017 in 

connection with this case and the accused submitted that the accused wanted to confess his guilt 

and prayer for recording his confessional statement. Accordingly, time for reflection was given  to 

the accused  before recording his confessional statement till 11.7.2017 by remanding him to the 

judicial custody. Ext.9 the order dated 11.7.2017 demonstrates  that accused was again produced 

from judicial custody after reflection of 18 hours and, accordingly, PW9, the learned Chief Judicial 

Magistrate, Udalguri explained that he is not bound to make his confession and the accused 



remained constant and stated his willingness to make his confession because of his repentance. 

Thereafter, he was again sent for reflection. He was kept isolated in a room under the supervision 

of court peon Gobinda Deka from 10.30 AM to 3.30 PM. At 3.30 PM after reflection of 5 hours he 

was again produced before her for recording confessional statement. He was again warned that the 

confession made by him might be used as evidence against him. The accused insisted by replying 

that he wanted to make confession. She recorded the confessional statement of the accused being 

satisfied as regard the voluntaryness thereof. The said confessional statements read as follows:- 

“I had love for my wife Champawati Gour. We had no quarrel between us. I had never assaulted 

her. Since last few days my wife did not cook food properly. My mother advised my wife to take 

care of me. I suspect that my wife develop illicit relation with someone. On the night of the 

incident I asked my wife repeatedly as to whether any person used to meet her. As she 

remained silent I became infuriated and immediately took a “dao” which was near me and gave 

a blow on her person. I did not give a “dao” blow in order to cause the death of my wife 

intentionally but she sustained injury on her neck and immediately fell down on the ground. She 

sustained injury on her neck. As I realised that I made a blunder I tried to commit suicide by 

consuming insecticide but remained unsuccessful. On the next day, in the morning  I 

surrendered before the police station. This much I have to say.” 

 

48. On minute perusal of the aforementioned statements it clearly shows that a detail 

statements have been made by the accused in regard to commission of the offence of killing his 

wife by inflicting a “dao” blow on her neck resulting her death instantaneously and his ultimate 

surrender to the police before the police station in the morning.  

 

49. What we could notice that the accused surrendered before the Dimakuchi police station at 

around 2.30 AM on 10.7.2019 after commission of the offence and he was taken into custody by 

police and produced in the court on the same day with a request to record his confessional 

statement. Accordingly the learned Chief Judicial Magistrate (PW9) sent the accused to judicial 

custody for reflection. On the next day that is on 11.7.2017 the accused was again produced before 

the court. In that point of time, the accused was given necessary warning, caution and advice and 

the accused was specifically told that he was not bound to give any confessional statement and he 

was made aware about the consequences thereof. Despite the warning the accused volunteered to 

give his confessional statement and then again the accused was given 5 hours time for reflection 

during this period from 10.30 AM to 3.30 PM. The accused was kept under the supervision of court 

peon in the court chamber, aloof from police officers. Thereafter, the statement was recorded at 

3.30 PM.  

 

50. On careful scrutiny of the confessional statement of the accused, it transpires that the 

learned Chief Judicial Magistrate took adequate care to ascertain that the statement was not given 



under threat or duress of the police officers. All the relevant queries incorporated in the 

confessional form were meticulously followed. The statement is followed by a certificate that the 

confession was made voluntarily and it contains a full and true account of the statements made by 

the accused.  

 

51.  It is also pertinent to point out that the confession of the accused which seems to have a 

ring of truth in it and in which the accused has in a categorical manner narrated the various 

incidents in their logical sequence and, therefore, the confession of the accused is found to be true 

and voluntary without any influence, duress, coercion from any authority. There is also nothing to 

take a view that he could not understand the consequences of making confessional statement as 

the accused has given the confessional statement out of repentance which is further corroborated 

by the fact of his surrender. Nowhere in the confessional statement the accused, the accused has 

given any semblance of hint that his confessional statement was procured out of threat, coercion 

and duress by the investigating officer of the case.  

 

52. Apposite it is to be mentioned at this stage that trifle discrepancy has emerged in the oral 

testimony of the PW9, learned Chief Judicial Magistrate with that of the confessional statement 

(Ext.10) recorded by her. In her testimony she has stated that on 10.7.2017 while the accused 

Dhaniram Gour was produced before her for recording his confessional statement by the 

Investigating Officer. On being produced she sent the accused for reflection till 11.7.2017. On 

11.7.17 at about 4 PM investigating officer produced the accused for recording the confessional 

statement of the accused.  This oral statement of the PW9, learned Chief Judicial Magistrate does 

not tally with the Ext.8, the order dated 10.7.2017, and Ext.9, the order dated 11.7.2017. It has 

already been discussed hereinabove before that as per orders of he learned Chief Judicial 

Magistrate in Ext.8 and 9 the accused was at first produced from the concerned police station with 

a prayer to record his confessional statement. After production of the accused before the learned 

Chief Judicial Magistrate he was sent for reflection in judicial custody with a direction to produce 

him for recording his confessional statement on 11.7.2017. During these entire periods since the 

production of the accused in the first day till recording his confessional statement on 11.7.2017 at 

about 4 PM the accused remained under jail custody without there being any influence of police 

before recording his confessional statement eventually, vide Ext.10 without any police influence.  

 

53. Now, the crux of the question is that whether due to such minor variation in between the 

testimony of the PW9, learned Chief Judicial Magistrate and the confessional statement recorded by 

her has in any way affected the confessional statement of the accused to take the view that the 

confessional statement of the accused is not a voluntary one. But, on close scrutiny of the materials 

on record, there is no just ground to hold that the oral statement which was given after 



considerable time from the date of recording the confessional statement (Ext.1) by the learned 

Chief Judicial Magistrate (PW9), the minor variation in the oral statement of the learned Chief 

Judicial Magistrate has anyway impaired the otherwise admissible confessional statement of the 

accused which is found to be truthful and voluntary one. In other words the minor variation in the 

testimony of the PW9, learned Chief Judicial Magistrate in respect of recording confessional 

statement of the accused cannot outweigh the documentary records of the confessional statement 

(Ext.10) alongwith her orders vide Ext.8 and 9 as to the voluntary, truthfulness of the confessional 

statement that the accused was brought from the judicial custody on 11.7.2017 to record his 

confessional statement after giving sufficient time of reflection by sending him to the jail on 

10.7.2017.  

 

54. Furthermore, though the accused has retracted his confessional statement the fact at the 

trial of the case during his examination U/S 313 Cr.P.C. on the plea that the confessional statement 

was extracted by police out of threat, coercion is not found to be plausible one so much so that a 

retraction of confession statement is to be made at the earliest possible opportunity before 

completion of trial. It has already been observed from the foregoing discussions that there is not a 

whisper in the confessional statement of the accused that he was bulldozed by the police to make 

his confessional statement as tutored by them. On the other hand, it is found that though the 

accused retracted his confession by his self-service statement during his examination U/S 313 

Cr.P.C. but the same is found to be true and voluntary and admissible in evidence.  

 

55. It is also equally important to note that when the confession is a retracted one it can be 

acted upon only if it is substantially corroborated by incriminating circumstances, but it is sufficient 

that there is a general corroboration of the important incidents mentioned in the confession.  

 

56. It is pertinent to mention that the prosecution has relied on some incriminating 

circumstances only as additional evidence to lend support to the confessional statement of the 

accused. That being the facts and circumstances and evidence on record we are not unmindful on 

the fundamental principles of circumstantial evidence articulated by the Hon’ble Apex Court in a 

long line of decisions.  

 

57. Law of circumstantial evidence is time tested. It is the settled position of law in the criminal 

jurisprudence that there is no rule of evidence that a conviction cannot be recorded on the basis of 

circumstantial evidence. However, the primary requirement of law, before acting upon 

circumstantial evidences is that the circumstances must form a complete chain, consistent with the 

guilt of the accused, sans any other theory. The law was initially expounded in the case of 



Hanumant Govind Nargundkar -Vs- State of Madhya Pradesh (AIR 1952 SC 343) in this 

way:  

 

"It is well to remember that in cases where the evidence is of a circumstantial nature, the 

circumstances from which the conclusion of guilt is to be drawn should be in the first instance 

be fully established, and all the facts so established should be consistent only with the 

hypothesis of the guilt of the accused. Again, the circumstances should be of a conclusive nature 

and tendency and they should be such as to exclude every hypothesis but the one proposed to 

be proved. In other words, there must be a chain of evidence so far complete as not to leave any 

reasonable ground for a conclusion consistent with the innocence of the accused and it must be 

such as to show that within all human probability the act must have been done by the accused." 

 

58. In the case of Udaipla Singh V. State of U.P., (1972) 4 SCC 142 (1972 CriLJ7), the Hon’ble 

Supreme Court while dealing with circumstantial evidence, observed as follows:  

 “In cases where only circumstantial evidence is available at the outset one normally 

starts looking for the motive and the opportunity to commit the crime. If the evidence shows 

that the accused having a strong enough motive had the opportunity of committing the crime 

and the established circumstances on the record considered along with the explanation if any of 

the accused, exclude the reasonable possibility of anyone also being the real culprit then the 

chain of evidence can be considered to be complete as to show that within all human probability 

the crime must have been committed by the accused.” 

 

59. In the case of Deonandan Mishra V. State of Bihar, AIR 1955 SC 801 1955 CriLJ 

1647), The Hon’ble Supreme Court observed that in a case like this where the various links as 

stated above have been satisfactorily made out and the circumstances point to the appellant as 

the probable assailant, with reasonable definiteness and in proximity to the deceased as regards 

time and situation, and he offers no explanation, which if accepted, though not proved, would 

afford a reasonable basis for a conclusion on the entire case consistent with his innocence, such 

absence of explanation or false explanation would itself be an addi- tional link which completes 

the chain. 

 

60. In the voyage of searching as to the general corroboration of the incident mentioned in the 

confession of the accused what we immediately find is the medical evidence of PW5 (M.O.) as to 

one of the circumstances which supplements the prosecution version which is of a conclusive nature 

as to the cause of death of the deceased as divulged  in confession completely fits into the opinion 

of the M.O. (PW5) catalogued in the post-mortem report (Ext.4) the manner in which the accused 

assaulted his wife with a “dao” as a result of which his wife died instantly.  

 

61. Now, turning to the evidence of the PW1, the first informant of the case it is manifest that 

he has categorically deposed that  on the fateful night his son-accused Dhaniram Gour and his 



daughter-in-law Champawati Gour were sleeping together in the same house.  In the next day 

morning, the daughter of accused Babita Gour went to her mother’s room to awake her but her 

finger entered into the wound of her mother. She immediately raised hue and cry. He saw the dead 

body of his daughter-in-law which was lying inside the house in a bed but he did not meet his son 

who surrendered before the police. He is also seizure witness of the case. As per his evidence police 

seized the “dao” by means of which the accused inflicted cut injury on the neck of his deceased 

daughter-in-law and seized vide Ext.2. Not only that he has also identified the seized dao before the 

court as Mat. Ext.1.  

 

62. The evidence of the daughter of the deceased examined as PW6 has also synchronized with 

the testimony of her grand father (PW1) that on 10.7.17 at about 6 AM when she went to her 

mother’s room where she was sleeping with her father (accused) she found her father was not in 

the bed at that time. She tried to awake her mother but she did not response. She noticed cut mark 

injury on her mother’s neck. On being informed her grand father (PW1) who resides in another 

room came there and saw cut mark injury on her mother’s neck. She also came to know that her 

father surrendered before the police in the wee hours in the morning on the next day. She has also 

authenticated  the seizure list  Ext.2 which was prepared in her presence.  

 

63. The other witnesses PW2 and PW3 are though not eye witnesses to the occurrence have 

more or less substantiated the version of PW1 and PW6 so far as regards surrendering of the 

accused before the police after committing murder of his wife on the fateful night. All these 

witnesses were cross-examined at length but nothing could be elicited to sully their truthful 

accounts.  

 

64. When it is amply evident from the testimony of the prosecution witnesses PW1 and PW6, 

who are respectively father and daughter of the accused that the accused was sleeping with his 

deceased wife on the fateful day and, thereafter, she was found murdered by cutting her neck on 

the bed it is the duty of the accused to explain as to how his wife died. Though the accused has 

admitted in his examination U/S 313 Cr.P.C. that he surrendered before the police after the incident 

but he has denied the complicity in the crime. Thus, any doubt lurking about the involvement of the 

accused is dispelled by his own conduct surrendering before the police in the dead of night after 

causing death of his wife while she was sleeping with him.  

 

65. In the context of the present facts and circumstances of the case, Section 106 of the 

Evidence Act is relevant which provides that when an act is especially within the knowledge of any 

person, the burden of proving the fact is upon him. In several recent decisions, the Supreme Court 



has held that the principle which underlies Section 106 of the Evidence Act can be applied in the 

context of the last seen theory when certain facts are especially within the knowledge of a person.  

66. This section provides, inter alia, that when any fact is especially within the knowledge of any 

person the burden of proving that fact is upon him. 

67.  Way back in Shambhu Nath Mehra v. State of Ajmer reported in 1956 SCR 199 (AIR 

1956 SC 404) the Hon’ble Supreme Court dealt with the interpretation of Section 106 of the 

Evidence Act and held that the section is not intended to shift the burden of proof (in respect of a 

crime) on the accused but to take care of a situation where a fact is known only to the accused and 

it is well nigh impossible or extremely difficult for the prosecution to prove that fact. It was said: 

“This [Section 101] lays down the general rule that in a criminal case the burden of proof is on 

the prosecution and Section 106 is certainly not intended to relieve it of that duty. On the 

contrary, it is designed to meet certain exceptional cases in which it would be impossible, or at 

any rate disproportionately difficult, for the prosecution to establish facts which are “especially” 

within the knowledge of the accused and which he could prove without difficulty or 

inconvenience. The word “especially” stresses that. It means facts that are pre-eminently or 

exceptionally within his knowledge. If the section were to be interpreted otherwise, it would 

lead to the very startling conclusion that in a murder case the burden lies on the accused to 

prove that he did not commit the murder because who could know better than he whether he 

did or did not.” 

68.  In a specific instance in Trimukh Maroti Kirkan v. State of Maharashtra reported in 

(2006) 10 SCC 681 , (2006 AIR SCW 5300) Hon’ble Supreme Court held that “when the wife 

is injured in the dwelling home where the husband ordinarily resides, and the husband offers no 

explanation for the injuries to his wife, then the circumstances would indicate that the husband 

is responsible for the injuries. It was said: “Where an accused is alleged to have committed the 

murder of his wife and the prosecution succeeds in leading evidence to show that shortly before 

the commission of crime they were seen together or the offence takes place in the dwelling 

home where the husband also normally resided, it has been consistently held that if the accused 

does not offer any explanation how the wife received injuries or offers an explanation which is 

found to be false, it is a strong circumstance which indicates that he is responsible for 

commission of the crime.” 

69. The Hon’ble Supreme Court in the case of Ganeshlal v. State of Maharashtra reported in 

(1992)3 SCC 106, (1992 AIR SCW 1175) in which case the appellant was prosecuted for the 

murder of his wife inside his house. Since the death had occurred in his custody, it was held that 

the appellant was under an obligation to give an explanation for the cause of death in his 

statement under Section 313 of the Code of Criminal Procedure. A denial of the prosecution case 

coupled with absence of any explanation was held to be inconsistent with the innocence of the 
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accused, but consistent with the hypothesis that the appellant was a prime accused in the 

commission of murder of his wife. 

70.  Similarly, in Dnyaneshwar v. State of Maharashtra reported in (2007) 10 SCC 445, 

(AIR 2007 SC (Supp) 686) the Hon’ble Supreme Court observed that since the deceased was 

murdered in her matrimonial home and the appellant had not set up a case that the offence was 

committed by somebody else or that there was a possibility of an outsider committing the 

offence, it was for the husband to explain the grounds for the unnatural death of his wife. 

71.  In Jagdish v. State of Madhya Pradesh, reported in (2009)9 SCC 495 ,(AIR 2010 SC 

(Supp) 373) the Hon’ble Supreme Court observed as follows: 

”It bears repetition that the appellant and the deceased family members were the only 

occupants of the room and it was therefore incumbent on the appellant to have tendered some 

explanation in order to avoid any suspicion as to his guilt.” 

72.  In Gian Chand v. State of Haryana, reported in (2013) 14 SCC 420 (AIR 2013 SC 

3396) a large number of decisions of the Hon’ble Supreme Court were referred to and the 

interpretation given to Section 106 of the Evidence Act in Shambhu Nath Mehra was reiterated. One 

of the decisions cited in Gian Chand is that of State of West Bengal v. Mir Mohammad Omar, 

reported in (2000)8 SCC 382, (AIR 2000 SC 2988) which gives a rather telling example 

explaining the principle behind Section 106 of the Evidence Act in the following words: “During 

arguments we put a question to learned Senior Counsel for the respondents based on a 

hypothetical illustration. If a boy is kidnapped from the lawful custody of his guardian in the 

sight of his people and the kidnappers disappeared with the prey, what would be the normal 

inference if the mangled dead body of the boy is recovered within a couple of hours from 

elsewhere. The query was made whether upon proof of the above facts an inference could be 

drawn that the kidnappers would have killed the boy. Learned Senior Counsel finally conceded 

that in such a case the inference is reasonably certain that the boy was killed by the kidnappers 

unless they explain otherwise.” 

73.  The law, therefore, is quite well settled that the burden of proving the guilt of an accused is 

on the prosecution, but there may be certain facts pertaining to a crime that can be known only to 

the accused, or are virtually impossible for the prosecution to prove. These facts need to be 

explained by the accused and if he does not do so, then it is a strong circumstance pointing to his 

guilt based on those facts. 

74. Applying this principle to the facts of the present case, since Champawati Gour, wife of the 

accused died an unnatural death in the room occupied by her and the accused, in course of 

unnatural death is known to the accused. There is no evidence that anybody had entered their 

room or could have entered their room accused has not setup a case that he was not in that room 
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or not in the vicinity of that room while the incident occurred nor does he setup any case that some 

other person entered the room and caused the unnatural death of his wife. The facts relevant to 

the cause of death of Champawati Gour being known only to the accused, yet he choose not to 

disclose then or to explain then the principle laid down in Section 106 of the Evidence Act is clearly 

applicable to the facts of the case and, therefore, there is a very strong presumption that 

Champawati Gour was murdered by the accused Dhaniram Gour. It is not that the accused was 

obliged to prove his innocence or prove that he had not committed any offence. All that was 

required of accused was to explain the unusual situation  namely, of the unnatural death of his wife 

in their room but he made no attempt to do this. Though, on the other hand, he has divulged point 

blank in his examination U/S 313 Cr.P.C. that after the incident he surrendered before the police 

before the police station without explaining the circumstances in which they parted company and 

his surrendering before police station in the wee hours of the morning in the next day. The failure 

of the accused to do so must cause the balance as failure to explain facts which was within his 

especial knowledge.  

75. On the question of motive qua the crime committed it must be borne in mind motive 

assumes importance when the case rests solely on circumstantial evidence. On the other hand, 

mere evidence of motive can never supply want of reliable evidence direct or circumstantial of the 

commission of crime. Motive is not a sine quanon to prove the case of the prosecution. Absence of 

proof only demands deeper forensic science and cannot undue the effect of evidence if otherwise it 

is reliable and sufficient.  

 

76.   In Nathuni Yadav -versus- State of Bihar A.I.R.1997 (S.C.) 1808 it was held that 

motive for doing a crime act is generally difficult area for prosecution. One cannot normally see 

into the mind of another. Motive is the emotion which impels a man to do a particular act. Such 

impelling cause need not necessarily be proportionally grave crime. Many a murder have been 

committed without any known or prominent motive. It is quite possible that the aforesaid 

impelling factor would remain undiscoverable though it is sound proportion for that every crime 

act is done with a motive, it is unsound suggest that no such crime it can be presumed unless 

motive is proved. After all, motive is a psychological phenomenon. Mere fact that prosecution 

failed to translate that mental disposition of the accused into evidence does not mean that in 

such mental condition existed in the mind of the assailant.  

 

77. On the question of motive, in the present case in hand, the confessional statement of he accused 

Ext.10 carries significance inasmuch as the accused himself has translated his mental disposition as to 

the impelling factor in causing death of his wife in the dead of night on the suspicion that his wife 

developed illicit relation with someone and he asked his wife repeatedly whether  any person used 

to meet her. As she remained silent he became furious and he immediately took a dao which was 

near him and gave a blow on her neck and she immediately fell down on the ground due to 



sustaining injury on her neck and died instantaneously. On the next day in the morning he 

surrendered before the police station.  

 

78. So far as the plea of insanity of the accused at the time of commission of the crime raised 

by Mr. Mahendra Prasad Rabha, the learned counsel for defence that there is sufficient materials on 

record which probabilise the existence of circumstances justifying the benefit of exception as 

incorporated  U/S 84 of the Indian Penal Code it is expedient at first to consider the ingredients of 

Section 84 of the Indian Penal Code viz a viz in the light of the evidence on record.  

79. In view of the plea raised it is desirable to consider the meaning of the expression 

"unsoundness of mind" in the context of Section 84 of the Indian Penal Code and for its 

appreciation, we deem it expedient to reproduce the same. It reads as follows: 

"84. Act of a person of unsound mind.-- Nothing is an offence which is done by a person who, at 

the time of doing it, by reason of unsoundness of mind, is incapable of knowing the nature of the 

act, or that he is doing what is either wrong or contrary to law." 

80.  From a plain reading of the aforesaid provision it is evident that an act will not be an 

offence, if done by a person who, at the time of doing the same by reason of unsoundness of mind, 

is incapable of knowing the nature of the act, or what he is doing is either wrong or contrary to law. 

But what is unsoundness of mind? Hon’ble Apex Court had the occasion to consider this question in 

the case of Bapu alias Gujraj Singh v. State of Rajasthan, (2007) 8 SCC 66, in which it has 

been held as follows: 

"The standard to be applied is whether according to the ordinary standard, adopted by 

reasonable men, the act was right or wrong. The mere fact that an accused is conceited, odd, 

irascible and his brain is not quite all right, or that the physical and mental ailments from which 

he suffered had rendered his intellect weak and had affected his emotions and will, or that he 

had committed certain unusual acts in the past, or that he was liable to recurring fits of insanity 

at short intervals, or that he was subject to getting epileptic fits but there was nothing abnormal 

in his behaviour, or that his behaviour was queer,cannot be sufficient to attract the application 

of this section." 

81.  The scope and ambit of the Section 84 of the Indian Penal Code also came up for 

consideration by the Hon’ble Apex Court in the case of Hari Singh Gond v. State of Madhya 

Pradesh, (2008) 16 SCC 109 = AIR 2009 SC 31 in which it has been held as follows: 

"Section 84 lays down the legal test of responsibility in cases of alleged unsoundness of mind. 

There is no definition of `unsoundness of mind' in IPC. The courts have, however, mainly treated 

this expression as equivalent to insanity. But the term `insanity' itself has no precise definition. 
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It is a term used to describe varying degrees of mental disorder. So, every person, who is 

mentally diseased, is not ipso facto exempted from criminal responsibility. A distinction is to be 

made between legal insanity and medical insanity. A court is concerned with legal insanity, and 

not with medical insanity." 

82.  The Hon’ble Apex Court opined, an accused who seeks exoneration from liability of an act 

under Section 84 of the Indian Penal Code is to prove legal insanity and not medical insanity. 

Expression "unsoundness of mind" has not been defined in the Indian Penal Code and it has mainly 

been treated as equivalent to insanity. But the term insanity carries different meaning in different 

contexts and describes varying degrees of mental disorder. Every person who is suffering from 

mental disease is not ipso facto exempted from criminal liability. The mere fact that the accused is 

conceited, odd, irascible and his brain is not quite all right, or that the physical and mental ailments 

from which he suffered had rendered his intellect weak and affected his emotions or indulges in 

certain unusual acts, or had fits of insanity at short intervals or that he was subject to epileptic fits 

and there was abnormal behaviour or the behaviour is queer are not sufficient to attract the 

application of Section 84 of the Indian Penal Code. 

83.  Next question which needs consideration is as to on whom the onus lies to prove 

unsoundness of mind. In law, the presumption is that every person is sane to the extent that he 

knows the natural consequences of his act. The burden of proof in the face of Section 105 of the 

Evidence Act is on the accused. Though the burden is on the accused but he is not required to 

prove the same beyond all reasonable doubt, but merely satisfy the preponderance of probabilities. 

The onus has to be discharged by producing evidence as to the conduct of the accused prior to the 

offence, his conduct at the time or immediately after the offence with reference to his 

medical condition by production of medical evidence and other relevant factors. Even if the accused 

establishes unsoundness of mind, Section 84of the Indian Penal Code will not come to its rescue, in 

case it is found that the accused knew that what he was doing was wrong or that it was contrary to 

law. In order to ascertain that, it is imperative to take into consideration the circumstances and the 

behaviour preceding, attending and following the crime. Behaviour of an accused pertaining to a 

desire for concealment of the weapon of offence and conduct to avoid detection of crime go a long 

way to ascertain as to whether, he knew the consequences of the act done by him. Reference in 

this connection can be made to a decision of the Hon’ble Apex Court in the case of T.N. 

Lakshmaiah v. State of Karnataka, (2002) 1 SCC 219, in which it has been held as follows: 

"9. Under the Evidence Act, the onus of proving any of the exceptions mentioned in the Chapter 

lies on the accused though the requisite standard of proof is not the same as expected from the 

prosecution. It is sufficient if an accused is able to bring his case within the ambit of any of the 

general exceptions by the standard of preponderance of probabilities, as a result of which he 

https://indiankanoon.org/doc/1433889/
https://indiankanoon.org/doc/1569253/
https://indiankanoon.org/doc/1433889/
https://indiankanoon.org/doc/429611/
https://indiankanoon.org/doc/1433889/
https://indiankanoon.org/doc/517572/
https://indiankanoon.org/doc/517572/
https://indiankanoon.org/doc/517572/
https://indiankanoon.org/doc/1953529/


may succeed not because that he proves his case to the hilt but because the version given by 

him casts a doubt on the prosecution case.” 

 

84.  In State of M.P. v. Ahmadull, AIR 1961 SC 998, Hon’ble Apex Court held that the 

burden of proof that the mental condition of the accused was, at the crucial point of time, such 

as is described by the section, lies on the accused who claims the benefit of this exemption 

vide Section 105 of the Evidence Act [Illustration (a)]. The settled position of law is that every 

man is presumed to be sane and to possess a sufficient degree of reason to be responsible for 

his acts unless the contrary is proved. Mere ipse dixit of the accused is not enough for availing of 

the benefit of the exceptions under Chapter IV. 

 

85.  In a case where the exception under Section 84 of the Indian Penal Code is claimed, the 

court has to consider whether, at the time of commission of the offence, the accused, by reason of 

unsoundness of mind, was incapable of knowing the nature of the act or that he is doing what is 

either wrong or contrary to law. The entire conduct of the accused, from the time of the 

commission of the offence up to the time the sessions proceedings commenced, is relevant for the 

purpose of ascertaining as to whether plea raised was genuine, bona fide or an afterthought." 

86. In the background of what we have observed above, we proceed to consider the facts of the 

present case.  

87. In the present case in hand, the first informant Ram Charan Gour set the criminal law in 

motion by lodging the FIR (Ext.1). On perusal of the FIR (Ext.1) it has been categorically mentioned 

that the accused Dhaniram Gour, who is his son, on the day of occurrence was sleeping with his 

wife in the same house. In the next morning his grand daughter went to her mother’s room to 

awake her up but when her mother did not response she raised hue and cry. He immediately 

rushed to his daughter-in-law’s room and found her lying dead and his son came to surrender 

before the police. It is also mentioned therein that his son accused Dhaniram Gour was suffering 

from mental disorder. But the first informant (PW) did not make a whisper during his evidence as to 

the suffering from mental illness by the accused at the time of commission of death of his wife. The 

other witnesses have also failed to adduce evidence that the accused was suffering from mental 

disorder at the time of commission of the death of his wife. By reason of unsoundness of mind he 

was incapable of knowing the matter of the act or that he was doing what was either wrong or 

contrary to law. That apart, when the burden was on the accused, the defence should have 

discharged it quoting instances or by bringing on records the earlier medical evidence etc. Even no 

efforts were made during the entire period of trial to get the accused mentally examine so that an 

opinion may have been obtained regarding alleged unsoundness of mind which defence had 

halfheartedly taken during the trial. So, there is nothing in the record to infer that the accused was 

unsound mind at or at the time of occurrence. The accused even did not raise a whisper that he 
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was laboring under such a defect of reason from disease of the mind at the time of the crime by 

reason of unsoundness of mind in capable of knowing the nature and quality of the act or that it 

was either wrong or contrary to law.  

88. Hence, in our considered opinion the plea of the accused does not come within the 

exception contemplated U/S 84 of the Indian Penal Code. Therefore, the submission of the learned 

counsel for the defence that the accused was mentally abnormal at the time of commission of the 

offence is bereft of any merit.  

 

89. On cumulative consideration of the materials on record and relying on the authorities of the 

Hon’ble Apex Court as alluded above, I am of the considered opinion that although there is no 

direct evidence in the case in hand, but the formidable confessional statement of the accused which 

is found to be voluntary and truthful one alongwith the sets of circumstances as assiduously 

discussed above, coupled with a total non-explanation of the accused as to why and when he 

parted with the company of the deceased while they were sleeping together and his surrendering 

before the police inference must be drawn against the accused and, thus, the conclusion is 

irresistible that the circumstances of the case unerringly point to the guilt of the accused and none 

else that the accused was the perpitrator of the crime in question.  

 

90. Summing up, the charge U/S 302 IPC having been brought against the accused Dhaniram 

Gour beyond all reasonable doubt and, therefore, he held guilty for commission of offence U/S 302 

IPC. Accordingly, he is convicted thereunder. 

 

91. Now we are left with the question of sentence to be awarded to the accused/convict. I have 

heard the accused on the quantum of sentence and recorded his statement U/S 235 (2) Cr.P.C. 

where he has solicited mercy. I have also considered the facts and circumstances of the case under 

which the offence was committed by the accused/convict.  

 

92. The punishment awarded should be proportionate to the crime committed by the convict. In 

murder cases besides fine there may be capital punishment or imprisonment for life. Section 354(3) 

Cr.P.C. requires that the court should be special reasons for awarding the death sentence U/S 302 

IPC. The settled legal position is that death penalty is awarded only in rarest of the rare murder 

case. Therefore, the principle reasons envisages by Section 354(3) Cr.P.C. are thus which makes 

the case all amongst the rarest of the rare cases.  

 

93. Although in the present case two deep cut injuries inflicted on the person of the victim by 

sharp cutting dao which is a dangerous weapon by the accused/convict but, it also appears that the 

accused/convict is a person of 42 years old having two children to look after for their well being and 



is also not a previous convict. The facts and circumstances of the case mainly rest on the 

confessional statement of the accused and other corroborative circumstantial evidence and, 

therefore, do not show that it is a rarest of the rare case to award extreme penalty to the 

accused/convict. However, the accused with a motive intentionally caused the death of his wife 

inflicting injuries on her vital part is sufficient in the ordinary course of nature to cause her death 

and he also after commission of the murder of his wife surrendered before the police, leaving his 

wife without attending to her injuries apparently does not bring the case under the exception of 

Section 300 IPC.  

 

94. Keeping in view the overall facts and circumstances of the case, I do not find this case to be 

one amongst the rarest of the rare cases to justify awarding capital punishment to the convict. 

Therefore, the convict is awarded sentence of  life imprisonment for the offence U/S 302 IPC. 

However, in the light of Bidhan Nath @ Parijat Kushum Nath and Ors. Vs. State of Assam, 

2000 CrILJ 1144 (Gau) (DB) there is no need to award fine in the given circumstances of the 

case.  

 

95. The period of jail detention, if any undergone by the convict during the period of 

investigation, inquiry or trial shall be set off U/S 428 Cr.P.C. against the terms of imprisonment 

imposed on him.  

 

96. The seized materials be destroyed after the period of appeal. 

 

97. Let a free copy of the judgment be furnished to the convict forthwith.  

 

98. The convict is informed about his right of appeal against the judgment and order of 

conviction and sentence.  

 

 Given under my hand and seal of this Court this 31st   day of July, 2019. 

 
 
Dictated and corrected by me and 
each page bears my signatures. 
                                         (P. Saikia) 
              Sessions Judge, 
                  Udalguri. 
   Sessions Judge, 
       Udalguri. 
 
 
 
 
 



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

APPENDIX: 
 
A)Prosecution witnesses: 
 
i) PW1   Ram Charan Gour 
ii)PW2   Smti. Fulmati Gour 
iii)PW3  Debajit Das 
iv)PW4  Basanta Nirala 
v)PW5   Dr. Arup Kr. Kalita 
vi)PW6  Miss Babita Gour 
vii)PW7  Sarat Das  
viii) PW8 Dilip Mili 
ix) PW9 Smti. Geetali Rabha 
 
B)Defence witness: Nil. 
   
C)Exhibits: 
 
i) Ext.1  FIR. 
ii) Ext.2  Seizure list 
iii) Ext.3  Inquest report 
iv) Ext.4  Post-mortem report 
v)  Ext.5  Sketch map 
vi) Ext.6 Extract copy of GD entry 
vii) Ext.7 Charge-sheet 
viii)Ext.8 Order dated 10.7.2017 
ix) Ext.9 Order dated 11.7.2017 
x) Ext.10 Statement of accused U/S 164 Cr.P.C.   
 
     Dictated and corrected by me. 
 
 
      Sessions Judge, 
          Udalguri 

 


